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3 [Hk: “There is no single test for determining whether a person is an employee or an independent contractor. The
test which used to be considered adequate, that is to say the control test, can no longer be considered sufficient,
especially in the case of the employment of highly skilled individuals. The control test is now only one of the particular
factors which may assist a court or tribunal in deciding the point. The question whether the person was integrated
into the enterprise or remained apart from and independent of it has been suggested as an appropriate test, but is
likewise only one of the relevant factors, for the modern approach is to examine all the features of their relationship
against the background of the indicia of employment with a view to deciding whether, as a matter of overall impression,
the relationship was one of employment. This may sometimes produce a fine balance with strong factors for and
against employed status.
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The factors relevant in a particular case may include, in addition to control and integration: the method of
payment; any obligation to work only for a particular employer; stipulations as to hours; overtime, holidays etc;
arrangements for payment of income tax; the filing of statutory Form 2 by an employer after a work-related injury or
death whether the individual or employer may delegate work; who provides tools and equipment; whether Mandatory
Provident Fund payments are made by the employer or worker and who, ultimately, bears the risk of loss and the
chance of profit. In some cases the nature of the work itself may be an important consideration. Notwithstanding the
various factors, the courts are more often concerned to look at the substance rather than the form of the
relationship. In this regard the courts are apt to disregard any label which does not accord with the relationship as a
whole.

The way in which the parties themselves treat the contract and the way in which they describe and operate it is not
decisive; and a court or tribunal must consider the categorisation of the person in question objectively. Determining
whether a person is employed by a particular employer or some other person may indicate the nature of the
relationship.

In a case of what is frequently referred to as ‘a typical employment’, such as temporary or casual work, concurrent
employment, sporadic work or homeworking, it may be appropriate, when deciding upon the employment status of an
individual subject to such a régime, to consider whether there is sufficient mutuality of obligations to justify a finding
that there was a contract of employment. Ultimately, appeal courts are reluctant to reverse findings of trial judges on
the question of a worker’s employment status unless it can be shown that the trial court had misdirected itself in law
or come to a decision which no tribunal, properly directing itself on the relevant facts, could reasonably have reached.”
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